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PROCEEDTINGS

(9:09 a.m.)

JUDGE BARNETT: Good morning. Please be
seated.

First question was going to be what are
we going to do about Dr. Shapiro, but it looks like
you resolved that matter.

So good morning. Are we going to
continue with your cross-examination, Mr. Handzo?

MR. HANDZO: We are, Your Honor.

JUDGE BARNETT: All right. Dxr. Shapiro,
you are -- or Professor Shapiro, which do you
prefer?

THE WITNESS: Either one is fine.

JUDGE BARNETT: All right. You remain
under oath.

Whereupon- -
CARL SHAPIRO,
a witness, called for examination, having previously
been duly sworn, was examined and testified further
as follows:
CROSS-EXAMINATION -- RESUMED
BY MR. HANDZO:
Q. Good morning, Professor Shapiro, and

welcome back.

Heritage Reporting Corporation
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A. Good morning, Mr. Handzo.

Q. I think when we broke on Thursday I was
about to turn to the topic of opportunity cost.

Now, you have not in your written testimony
undertaken to calculate an actual opportunity cost
for any record label licensed by Sirius XM, correct?

A. I have not -- that's correct, I have not
measured the absolute value of the opportunity cost.

Q. Right. You have a model that looks at it
in an illustrative way, right?

A. Well, I have a whole bunch of different
plieces on opportunity cost. I'm not sure which
specific one you're referring to.

Q. Well, I think your Appendix C in your
written rebuttal testimony essentially looks at
opportunity cost, right?

A. Yes, i1t looks in some depth at
opportunity cost in response to what Professor
Willig did.

Q. But, again, you're not trying to put in
absolute values to determine an actual opportunity
cost for any record company, right?

A. Oh, I think the numbers in that appendix
are quite instructive regarding absolute numbers for

opportunity costs. I'm just being careful, I think,

Heritage Reporting Corporation
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that -- to identify the assumptions that I made and
do sensitivity analysis so that one can see what the
actual level of opportunity cost would be if one
varied the assumptions somewhat.

Q. And there are various assumptions built
into that model in Appendix C, right?

A. Yes, there are different scenarios, and
some of the scenarios have alternative assumptions
to show sensitivity analysis.

Q. Okay. One assumption that you make is
that no label is a must-have for Sirius XM; is that
right?

A. That is correct.

JUDGE BARNETT: Mr. Handzo, could you
pull that mic just a bit closer?

MR. HANDZO: I was trying not to bang
into it.

JUDGE BARNETT: Thank you.

MR. HANDZO: Hopefully, I've got it at
the right distance.

JUDGE STRICKLER: Professor Shapiro, good
morning.

THE WITNESS: Good morning.

JUDGE STRICKLER: You say no label is a

must-have. Am I correct that's distinguishable from

Heritage Reporting Corporation
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your testimony in Web IV, where you said -- you
declined to say whether a label would, in fact, be a
must-have?

THE WITNESS: Well, vyes, in the sense of
the modeling. I guess I'm going to distinguish,
Your Honor, whether we believe as a matter of fact
whether labels are must-have and then modeling
workable competition where I am going to assume they
are not must-have.

JUDGE STRICKLER: So your response to
counsel's question was an assumption that they're
not must-haves?

THE WITNESS: I -- as we said -- as I
gaid last week, as best I could tell, the labels are
not -- the major labels are not must-have for Sirius
XM. And I could talk about why I say that.

In the modeling here, in this appendix, I
assume they're not must-have. There's some
empirical basis for that that I rely on, so I then
also model how many subscribers Sirius XM would lose
if a major label's music was not available to them.
So that is, I'm assuming they're not must-have, and
I put in a number on that.

JUDGE STRICKLER: I understand that

testimony but, again, just -- and your testimony in

Heritage Reporting Corporation
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Web IV will speak for itself, of course, but am I
correct that in that non-interactive space, in that
Web IV testimony, that you declined to conclude that
-- that a label was or was not a must-have for an
interactive service -- for non-interactive services?

THE WITNESS: That's correct. The
difference here is we do have some empirical
evidence from Dr. Boedeker about this, but I'm still
not -- I don't view the evidence as completely clear
on this point, but for the -- handling workable
competition, I will -- I will continue to assume no
major label is must-have.

JUDGE STRICKLER: Thank you.
BY MR. HANDZO:

Q. And it's fair to say that your analysis

in your Appendix C would come out differently if you
changed that assumption and assumed that the Majors

were must-haves, right?

A. Absolutely, it would be a major
difference.
Q. Okay. Now, I think you testified maybe

either on Wednesday or Thursday that you don't
believe there can be effective competition in a
market where some of the labels are must-haves. Am

I recalling that correctly?

Heritage Reporting Corporation
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A. That's correct.

Q. All right. 1Isn't it possible that there
could be workable competition even if some labels
are must-haves, where the service has substantial
ability to steer?

A. No, you cannot have workable competition
with must-have suppliers. The ability to steer
could constrain the marginal price that would be
charged, but not constrain the average price.

Q. Okay. Professor Shapiro, you were --
your deposition was taken in the Web IV case, wasn't
it?

A. Yes, it was.

Q. Okay. And I'm going to show you that
deposition, if I may.

MR. HANDZO: May I approach, Your Honor?
JUDGE BARNETT: Yes.
BY MR. HANDZO:
Q. So what I'm showing you is your

deposition from Web IV. Do you see that, Professor

Shapiro?
A. I do.
Q. Okay. Let me ask you to turn to page 60.

And do you see starting at line 107

A, I do.

Heritage Reporting Corporation
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Q. And you were asked: "So in what
situation could Universal be a must-have and the
market still be workably competitive?"

And your answer was: "It is possible
that could happen if the services have substantial
ability to steer, although by definition of

must-have, could not survive without music

entirely."
Do you see that?
A. I do.
Q. Is that a correct statement?
A. Well, I stand by my statement. It does
say here -- it goesg on, and I think there's at least

a page further after that, what was important in Web
IV, at issue here was if you assume that the price
is linear, effectively, let's say, a per-play rate
that's linear, without fixed fees, then the average
price and marginal price are the same and so that
fits perfectly with my previous answer here.
And that was a linear price we were

looking at.

Q. Okay. So back to your opportunity cost
model for a moment, does your model or analysis in
Appendix C suggest different opportunity costs for

different labels?

Heritage Reporting Corporation
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A. Yes, it does.

Q. Okay. And would that suggest that in a
marketplace, different labels would charge different
rates to a music service?

A. Yes, that could happen. I would expect,
if you look at the opportunity cost there, for
example, the larger -- well, we could compare
Universal to Warner, say. The larger labels will
tend to have a higher opportunity cost, and that
factor alone could lead to different rates charged
by different labels based on their size.

Q. Okay. Do you agree that in the actual
marketplace that we observe, the rates charged by
record labels are relatively uniform?

A. Which marketplace are you referring to?

Q. Well, let's take the interactive
services, for example.

A. Okay, that's a whole different world
because there's very little or there's no steering,
there's no price competition. So what we're talking
about now does not really translate, but go ahead.

Q. Okay. Would you agree that the rates are
relatively uniform there for record labels?

A. Yes, I would agree.

Q. Okay. Have you looked at the agreements

Heritage Reporting Corporation
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for mid-tier services?

A. Yes, that would -- the game situation
prevails there. We've got multiple must-have
suppliers. I don't think that's fundamentally
different than the fully interactive tier for this
point.

Q. Would you agree that the rates are
uniform in the mid-tier services as well?

A. I think fairly uniform. These -- these

high percentage-of-revenue rates --

Q. Okay .
A. -- yes.
Q. And would you agree that those rates are

uniform even for labels that could not be considered
must-haves?

A. As far as I can see, even the small
labels often get the same rates. I think that's --
as the Majors. I believe that's what Professor
Rubinfeld found in Web IV, except for some fixed
fees and other types -- not entirely fixed, but
other types of remuneration, which in part is
because the Indies often have the option of being
distributed through the Majors, then the rates are
pulled up to this complementary oligopoly level as

well.

Heritage Reporting Corporation
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Q. Okay. But bottom line is you do agree
that even in the mid-tier market, the rates tend to
be uniform as between Majors and Indies, right?

A. For the reasons I've just described, but
I would also point out that if you have a must-have
label, then these differences in opportunity cost
that I observe don't arise. So there's a mismatch
between what your question is because the whole
point of workable competition is you don't have
must-have, and that's what causes the opportunity
cost to be different.

In the markets you're talking about, the
different labels are must-have. And so the
difference in opportunity cost does not arise in
that way.

Q. Okay. Didn't you testify in Web IV that
Majors and Indies received the same rates because
the buyer's elasticity of demand is the same for
both and the seller's opportunity costs are the same
for both?

A, Again, we're talking about the
interactive services market?

0. Well, let's -- can we bring up the Web IV
transcript, at 4718. So let's start at line 2.

A. Hold on. I'm just -- I see it.

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. RICH: Is this in the binder as well?

MR. HANDZO: It should be. You should
have had a binder, third binder.

MR. RICH: So the witness can look at it
in context.

MR. HANDZO: Oh, I'm sorry. Do we have
that third binder?

THE WITNESS: No, I have -- I have the
Web IV transcript here in my binder. It's --

JUDGE STRICKLER: Before you begin,
though, are there three binders? I'm seeing binder
1 of 3 and 2 of 3. Do the other Judges have that?
We all just have one.

THE WITNESS: So I was mistaken. I have
the Web IV opinion, but I don't have the transcript.
BY MR. HANDZO:

Q. Right. Let me get you a copy of the
transcript, if we can do it quickly. Otherwise,
I'll move on and then come back to it. This is the
binder with the Web IV transcript.

MR. RICH: May we receive a copy?

MR. HANDZO: Hopefully, I've got one.

MR. RICH: What page are we looking at?

MR. HANDZO: We are looking at page 4718.

THE WITNESS: Okay, I've got page 4718 in

Heritage Reporting Corporation
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front of me.

BY MR. HANDZO:

Q. All right. And I think I've hopefully
surmounted my logistical problems and the Judges now
have a copy. So if we go to page 4718, do you see
there that you were asked: "So you're assuming,
therefore, that Universal, with 34 percent of
Pandora's spins, would pay exactly the same amount
as Merlin, who has less than 5 percent of Pandora
Spins, correct?"

And your answer was: "It's not something
I assume. It's something that I develop with
empirical evidence.

"Question: So you don't make any
adjustment for the bargaining power that Universal
would have compared to the bargaining power that
Merlin would have, correct?"

And your answer: "I don't see a
gignificant difference in either two factors that
would affect prices, which are elasticity of demand
by the buyer or cost for the seller.”

Do you see that?

A. I do.

Q. And by "cost" there, you're referring to

opportunity cost, at least in part, right?

Heritage Reporting Corporation
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A. I think that's true.

Q. Okay. So in Web IV, you were testifying
that rates would be similar for Majors and Indies
because they would both have similar opportunity
costs and the buyer would have similar elasticity of

demand, right?

A. I need to read more of this to -- to get
the context. I -- I can't speak to it in isolation
like this.

Q. Okay. Well, then let me move on to one

of my favorite subjects, which is econometrics.
You -- Professor Shapiro, you examined Professor
Willig's second regression analysis, which addressed
the impact of how Sirius XM subscribership affects
the use of paid interactive services, right?

A. Yes.

Q. And part of that analysis involved Figure
1 on page 29 of your written rebuttal testimony?
Hopefully, you have it there if you want to take a
loock. We don't need to bring it up.

A. Yes, that's correct.

Q. That's the table that shows -- or the
chart that shows the use of various services over
time?

A. Yes, as well I think it would be good to

Heritage Reporting Corporation
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look at it, for everybody to look at it. I see it.
Q. Okay.
JUDGE STRICKLER: What page is it?
MR. HANDZO: It is page 29. It's Figure
1. Why don't we bring it up, actually.
THE WITNESS: Of my written rebuttal
testimony.
MR. HANDZO: Yes.
JUDGE STRICKLER: Okay.
BY MR. HANDZO:
Q. Why don't we bring it up on the screen.
There we go.
And what that shows is that interactive

services grew significantly starting in 2010, 2011,

right?
A. It does.
Q. Ckay .
A. 2011, actually, not '10, I would say.
Q. And 2011 is when Spotify entered the U.S.

market, correct?

A. Yes.

Q. All right. And as a result, you allowed
for Spotify in your econometric specification,
right?

A. Yes, I added a dummy variable to reflect

Heritage Reporting Corporation
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the entry of Spotify.

Q. Okay. Coxrect me if I'm wrong, but I
understood that in order to allow for Spotify in the
econometric specification, you allowed the estimated
time trend coefficient to change starting in the
third quarter of 2011? Is that right?

A. Yes, that's correct.

Q. Okay. So in your modification of
Profegssor Willig's regression specification, there
are now two time trends, one that starts at the
beginning of the sample and the other starts with
the third gquarter of 2011, right?

A. Yes. And I should think of it as -- as
two straight lines. They're connected. I'll show
it like this with a kink (indicating), a flatter
line and then a steeper line, so I'm allowing --
they touch, but the steeper line applies -- if we're
talking about the blue curve here, the interactive
services. I'm allowing for that to grow more
quickly after Spotify enters the market.

0. And is it right that in the economic
literature, an alternative standard way for
accounting for the entry of a -- for the episode of
a new entry is to include a dummy variable for the

time period after the entry, instead of including a
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separate time trend?

A. Well, that's certainly a way in general
in econometrics to account for an event to happen.
I do not think that the type of dummy variable you
just mentioned would make -- would normally make a
lot of sense for entry, because that would then have
a time trend and then a gap.

If you just had a shifted one, you'd have

a gap and then a growth. And that doesn't normally
correspond to the effect of a new entrant, which is
small and then growing as the entrant grows.

Q. Did you consider accounting for Spotify's
entry using a dummy variable?

A. I did so.

Q. Did you run that regression in the way
that I just described using a dummy variable?

A. I can't remember. That's not only the
right way to model it.

Q. If you turn to page B-9 of your -- of the
appendix to your written rebuttal testimony --

A. What did you say, B-9?

0. B-9.
A. Okay.
Q. Down at the bottom, you've got a table

that relates to instrumental variables regression.

Heritage Reporting Corporation
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Do you see that?

A. Yes, that's the -- yes, I do.

0. Okay. And then there's a line, second
line from the bottom, for GDP.

A. Yes, I see that.

Q. And the number in the first column is

4.452542. Do you see that?

A. Yes.

Q. Is that a negative coefficient?

A. It is.

Q. Okay. Does it make sense to you that the

coefficient for GDP is negative?

A. I would need to think about what the
implications of that would be. You often get things
that are anomalous in these regressions. I need to
think about what to make of that. Obviously, it's
not the focus of what we're doing.

0. But it does see anomalous, doesn't it?

A. Again, I'm not sure. Given you have a
time trend and GDP is moving with time, let's think
about the time period, how it relates to the great
recession. So I would need to think it through.
I'm not sure.

Q. Okay. All right. More generally, you

criticize Professor Willig's regression analysis

Heritage Reporting Corporation
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regarding the impact of growth on -- of streaming on

downloads, right?
A. That's a different regression now we're

turning to.

Q. Right. That's a different -- right. I'm
sorry.

A. Just for clarity.

Q. Yes, thank you.

A. I do.

Q. That's a different regression, right?

A. I do.

Q. Okay. And you reran that regression, the

-- Professor Willig's first regression, separating
out non-interactive streaming from interactive
streaming from Sirius XM; is that right?

A. That's correct.

Q. Okay. And it was Professor Willig's

position that those can't reliably be separated,

correct?
A. I believe that is true.
Q. Okay. Using your method of running

Professor Willig's first regression, you got some
results about the degree to which Sirius XM promotes
the sale of downloads, did you not?

A. Yes.

Heritage Reporting Corporation
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Q. And if we turn to your written rebuttal
testimony at page 38 --

MR. HANDZO: If you can bring that up,
please. Thank you.
BY MR. HANDZO:

Q. Let's look at the fourth paragraph down.
Are you with me?

A. I'm sorry, I was at the wrong place.
Hold on, please.

Yes, I'm on that page.

Q. Okay. So is that reporting that the
results of the way you ran Professor Willig's
regression show that Sirius XM promotes the sale of
downloads to the tune of $5.45 per Sirius XM

subscriber per month?

A. That's what it says, that's correct.

0 That number is quite high, isn't it?
A. It is high.

Q And you don't hold it out as the right

number for a promotional effect, do you?

A. I do not.

0. Now, if we were to use that $5.45 number
per subscriber per month, that would equate to
$65.40 in download sales per subscriber per year,

right? I have a calculator if you want to check my
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A. I figure you've multiplied by 12
correctly.
Q. Thank you. And Sirius XM has about 32

million subscribers; is that right?

A. Yes.

Q. So if each one of them was buying $65.45
worth of downloads per month, that would equate to
about 2.1 billion in download sales promoted by
Sirius XM, correct?

A. Per what?

Per year.

A. Well, I think you can't use the number --

you can't use these parameter estimates that way, in

my view, but you multiplied that correctly.

0. That's the math, right?
A. I'm not disputing your math. I'm just
saying the -- the implication you're drawing, I

think, is not a correct use of the parameter
estimates here.
0. Okay.
JUDGE STRICKLER: Why is it not a correct
-- I know you don't add a promotional value --
THE WITNESS: No.

JUDGE STRICKLER: -- but why is what he

Heritage Reporting Corporation
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is doing incorrect? The math is correct.

THE WITNESS: Yeah. I don't really put
weight on these sort of high-level regressions. I
wouldn't have taken the whole methodology approach.
I wouldn't have taken this whole approach that
Professor Willig is doing of looking at a few time
series over time, seeing how they're related and
thinking that you could then predict effects in this
way. I just don't -- I don't think it's reliable,
this whole methodology here.

JUDGE STRICKLER: Then why do you include
the $5.45 per month promotional value in your report
at all?

THE WITNESS: To show how you get a
radically different result if you simply separate
out the variables that he didn't do, and it shows
how the whole thing is -- is not reliable in my
view. I don't put any weight on that number. It
just indicates that it's squirrely and doesn't work
as a methodology.

BY MR. HANDZO:

Q. Right, but taking the numbers that your
redoing of Professor Willig's regression produces,
those numbers on their face would show that Sirius

XM promoted the sale of 2.1 billion dollars of
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downloads in a year, right?

A. Again, you've done the multiplication
right, but this methodology is not reliable that
Professor Willig is using. And now you're also then
taking a parameter estimate that -- that is --
reflects something that's going on at the margin and
applying it to the whole volume. And that assumes
some sort of linearity in actual effects that is
further not supported, as far as I'm concerned,
which he's doing that too.

0. Well, just to complete the thought, let

me ask you to turn to Trial Exhibit 1001.

A. Okay. Do I have that here?

Q. You should.

A. It's going to be on the screen?

Q. It should be in your volume 1.

A. Oh, I do have it, okay. Okay. It's very
colorful.

Q. And turning to the second page, do you

see digital downloads?
A. Okay.
Q. And you see there that this reports that
overall digital download revenues were 1.8 billion?
A. Just we're talking about the -- this is

an RIAA --
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Q. Right.

A. -- because this ig reporting on the whole

yvear 20167

0. Right.

A. I see, okay.

Q. Okay.

A. So is it figure -- which figure are we

referring to now?

Q. Well, we're just looking at the
highlighted portion of 2016.

A. Oh. Okay, I was looking at the table in
the paper. 2And so, okay, I see where you are now.

0. Overall digital download revenues, 1.8
billion, right?

A. I see that, yes.

Q. Okay. So just taking the numbers from
your regression at face value, we can agree that
Sirius XM could not possibly have promoted 2.1
billion dollars in sales when there were only 1.8
billion, right?

A. I think as a matter of just arithmetic,
that's correct. And, again, I'm not -- making no
such claim.

Q. Okay.

MR. HANDZO: Your Honors, I will offer
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Exhibit 1001 into evidence. I believe it has not

been objected to.

JUDGE BARNETT: It's already admitted.

MR. HANDZO: On, it's already admitted.
There you go.

JUDGE STRICKLER: Professor Shapiro, a
moment ago when I ask you a question -- actually,
counsel asked you a question, you were
distinguishing between -- or referring to the $5.45
per month output that you got from your regression
and distinguishing between marginal effects and
average effects.

What did you mean by that?

THE WITNESS: I meant that when you do
these high-level regressions, you get a parameter
estimate that's telling you how these curves are
moving over time, related. And if you then actually
ask i1f we change the number of one of the variables
at the margin, we might actually get a very
different answer in reality than you would get out
of these regressions where you -- where -- because
there are so many confounding effects.

JUDGE STRICKLER: Are you saying the
$5.45 per month is a marginal effect or average

effect or are you not saying either of those things?
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THE WITNESS: I guess all -- all I know

about it is it's a -- it's a parameter aspect coming
out of these high-level regressions. And I actually
don't think one can interpret it causally in any
reliable way.

JUDGE STRICKLER: Thank you.
BY MR. HANDZO:

0. Your method of rerunning Professor
Willig's regression also purports to show that
Sirius XM promotes subscription to on-demand
services in the amount of $3.16 per subscriber per
month; is that right?

A. We're talking about the same corrected
projection now?

Q. Yes.

A. Okay. I have to find that, then.

MR. RICH: DNext to last paragraph on page
38.
THE WITNESS: Thank you.

BY MR. HANDZO:

Q. Got it?
A. Yes.
Q. Okay. And we can agree that that number

is also unrealistically too high?

A. All the things I said about the other
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figure apply to this one equally.

0. Okay. And, in any event, you don't
attempt to quantify a promotional effect for Sirius
XM, right?

A. No, I'm not attempting to do that. I'm
just showing what Professor Willig's methodology
leads to, if you isolate out Sirius XM. 2And I think
he -- his -- I believe actually he would agree that
this whole approach, he does not give us -- even by
his view, does not tell us the effect of Sirius XM,
which is, of course, what's relevant in this
proceeding.

Q. Professor Willig will be here eventually,
so I guess he'll tell us what he thinks.

But back to promotion, you believe that
Sirius XM substitutes to some degree for terrestrial
radio, right?

A Yes.

Q. And you would also believe that
terrestrial radio promotes download sales; is that
fair?

A. Or other revenue streams for record
companies, that seems to be the case, yes.

Q. Okay. So if Sirius XM diverts people

from terrestrial radio, in order to understand any
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promotional effect of Sirius XM, you'd also have to
understand the net promotional effect of terrestrial
radio, right?

A. If you wanted to work through all the net
promotional effects, you would need to account for
that as well. I think that is true.

0. Okay. So it's generally true, isn't it,
that if an additional subscriber comes to Sirius XM
and reduces listening on other platforms, to
understand the net promotional effect of Sirius XM,
you would have to know something about the
promotional effects of the platform that the
subscriber otherwise would have listened to, right?

A. Well, if you're talking about a
subscriber, downstream substitution, that sounds
right. For upstream substitution, the primary
element through steering, none of that applies and
we would just get the straight promotional effect
without any of these considerations, much more
straightforward.

Q. Okay. But, again, downstream, if one
subscriber comes to Sirius XM, what I said is
correct, right?

A. I think I answered that, yes.

Q. Okay. Now, it sometimes happen a record

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

561

company and a service such as Sirius XM will agree
on a special promotion like a live studio
performance or an artist-specific channel, correct?

A. I didn't understand the example.

Q. Well, do you understand that sometimes
there are agreements with record companies and
Sirius XM to do special promotions like a studio
concert?

A. Okay, I don't know much about those,
actually, no.

0. All right. Then we'll skip that.

A. Okay.

0. Professor Shapiro, in your written
rebuttal testimony, you had some testimony
addressing the issue of free trials and whether

Sirius XM should be paying a royalty for free

trials.
Do you recall that?
A. Yes.
0. And am I right that in that written

testimony, you did a model which purported to show
that the record companies should agree to longer
free trials with Sirius XM than they do with
interactive services, for example; is that right?

A. I don't know what you mean by "should"
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there.

Q. That they would have an economic
incentive to agree to longer free trials with Sirius
XM than they would with interactive services?

A. Yes, that sounds right.

Q. Okay. And when -- and you modeled that
in your testimony. If you want, we can find it.

A. Well, it's in detail in Appendix E to my
written rebuttal testimony.

Q. Okay. And so when you modeled that in
Appendix E, you treated the record companies as
must-have for interactive services, right?

A. Yes, but I think I was looking at Majors
here.

Q. Right. But you did not treat the record
companies as must-haves for Sirius XM, right?

A. That's correct.

Q. So by treating labels as must-haves for
interactive services, that increases the opportunity
cost and decreases the optimal duration of a free

trial for a label, correct?

A. I think so, vyes.

Q Okay.

A. I --

Q And by treating labels as not must-have
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for Sirius XM, it has the opposite effect, right?

A. T think that's correct, vyes.

Q. Right. So the reason your model produces
the results it does is that you treat the Majors as
must-haves for interactive services and not
must-have for Sirius XM, right?

A. Well, it's a factor. I guess I would
need to think more about if you modified those

assumptions, whether the comparison would change,

but I did make that -- those assumptions, that's
correct.

Q. Okay. You're aware, Professor Shapiro,
that Sirius XM's -- I'm sorry, SoundExchange's rate

proposal in this case seeks a greater-of formula?

A. I am.

Q. And I believe you have objected to that
as putting all the risk on Sirius XM?

A. T don't think I've objected to it. I
have pointed out that that's one of its features. I
wouldn't say all the risk either. It just -- you
know, I don't think that's an accurate
characterization -- what you said is an accurate
characterization of my testimony.

Q. Fair enough. In Web IV, you proposed a

greater-of formula on behalf of Pandora, right?
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A. I did.

Q. Professor Shapiro, going back to some of
the testimony you gave on Wednesday or Thursday, I
believe you said that, you know, record companies
are compensated based on how often their -- their
music is played.

Do you recall that?

A. I do.

Q. And were you referring there to the fact
that when there's a royalty being paid by a service,
the record companies divide that up based on their
pro rata share?

A. Well, that's true. And it does cause
every record company in all of these deals to be
compensated based on how much its music is
performed. That's true.

Q. Right. But we can agree, can't we, that
a music service that pays royalties on a
percentage-of-revenue basis by definition is paying
based on revenues rather than performances, right?

A. Given the -- I think that's a definition.

So I'm not going to fight your definition.

Okay.
A. I agree.
Q. Now, let's say that a service is paying X
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dollars in royalties based on a
percentage-of-revenue fee, and it has got a million
performances and 300,000 of those are UMG
recordings.

In that case, UMG gets 30 percent of X,
right?

A. Okay. We haven't really specified the
units here, but I -- buy so far so good.

Q. Okay. Sounds right so far?

A. Yes, subject to specifying the units in
which X is measured.

Q. Well, let's say -- all right. X is
measured in dollars.

A. No, that's not good enough, sorry. I
think you might mean, for example, dollars per
subsgscriber per month.

Q. All right. Let's go with that.

A. Okay. Good, now I'm with you.

Q. All right. So with that clarification,
now let's say that the service is paying the same X
dollars per subscriber per month but it has got 10
million performances and 3 million of them are UMG
recordings. Okay? In that case, UMG still gets the
same 30 percent of X, right?

A. Well, if everything is the sgame, I think
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your arithmetic is correct so far --

Q. Okay.
A. -- if I'm following you.
Q. So in the example that I've given you,

UMG gets the same payment, 30 percent of X, whether
it has 300,000 performances or 3 million, right? As

long as those numbers represent 30 percent of the

.total?

A. You're still talking about on a
per-subscriber, but per-month basis?

Q. Yes. Yeah.

A. Okay. Well, again, the numbers don't
make any sense, but I think the arithmetic is
correct.

Q. All right. So in the example that I'm
giving, the total number of performances doesn't
drive the amount of UMG's royalty payment; it's just
a way of calculating UMG's share, right?,

A. Again, I think that that's the arithmetic
you've given in your example, if I'm following you.

Q. Okay. So you agree with what I just

gsaid? So far as it goes?

A. Again, if I'm following your arithmetic
correctly, I think this is all just -- just that.
Q. Let me just go back for a moment to page
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53 of your written rebuttal testimony and

specifically figure 4, if you can find that. Do you

have it?

A. Yes.

Q. Okay. And, again, there's that source
identified, Content Cost -- Programming Trends. Do

you see that?

A. I do.

Q. Did you review that source personally?

A. No.

Q. Did anyone on your staff review 1it?

A. I'd have to ask Mr. Reitman just what
review he conducted. I'm not sure sitting here.

Q. Okay.

JUDGE BARNETT: This is marked
restricted.

MR. HANDZO: Oh, I'm sorry, you're
probably right. Can we take it off the screen? Oh,
it's not on the screen.

JUDGE BARNETT: Okay.

JUDGE STRICKLER: And you're not going to
mention any --

MR. HANDZO: I'm not going to mention the
numbers.

BY MR. HANDZO:
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Q. Do you know whether that source contained

projections for non-music costs beyond 20157

A. No.

Q. Sorry, you don't know or it didn't?
A. I do not know.

Q. A few -- just a few questions about

surveys. I think you criticized Professor Willig's
approach to calculating opportunity cost on the
grounds that he was calculating a monopoly
opportunity cost; is that right?

A. Yes.

Q. Now, Professor Willig's approach was
based on the Dhar survey, which asked respondents
what they would do if they did not have their Sirius
XM subscription, right?

A. Well, more -- more than that, but go
ahead.

Q. Well, didn't the Lenski survey do the
same thing, that is, it asked consumers what they
would do if they didn't have Sirius XM available to
them?

A. I'd have to pull up the exact guestion.
They're not the same. Mr. Lenski focused on
listening hours, and Professor Dhar focused more on

asking people what alternative music service they
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would subscribe to.

Q. Okay. But they both took the same
approach in the sense of asking people what they
would do if Sirius XM was not available, right?

A. Again, we should look at the specific
questions, but I think generally that's -- that's
where they are going.

Q. Okay. Neither one of them asked Sirius

XM subscribers what they would do if, you know, one
label wasn't available or a certain percent of music
wasn't available?

A. Oh, I see. That's correct. Yes.

Q. So in that respect, they took the same
approach, right?

A. Yeg, they -- they were not asking about
label-specific music. I don't think you'd get very
far in a survey with that.

MR. HANDZO: I think that's all I have
for Professor Shapiro. I am going to reoffer an
exhibit, which we offered on Thursday, and an
objection was sustained. Part of the issue was that
we did not have the fully executed copies of it
countersigned by both sides. And we've now, I
think, fixed that problem in Trial Exhibit 304. And

with that, I believe there is no objection to it.
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JUDGE STRICKLER: It's identical in all
other respects, you represent?

MR. HANDZO: I believe so. It has got
the countersigned signatures but otherwise
identical, vyes.

JUDGE BARNETT: I don't have any extra
signatures on the one that I'm looking at.

JUDGE STRICKLER: This has Pandora Media.
Is the original one -- does the original one have
the other signatures on the signature pages?

MR. HANDZO: Yes. The pages are not
together, but if you turn to Bates 632, you've got
one set of signatures, and Bates 611, you've got the
other set.

JUDGE BARNETT: Or 612.

MR. HANDZO: Yes, I'm sorry, you're
correct.

MR. RICH: No objection.

JUDGE BARNETT: Thank you. The
resubmitted Trial Exhibit 304 is admitted.

(SoundExchange Exhibit Number 304 was
marked and received into evidence.)

JUDGE STRICKLER: Another question, we
got binder 1 of 3 last week and I guess bindexr 3 of

3 that was given to us a moment ago.
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